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SUPREME COURY OpF NEW JpRSDI
ADVISORY COMMITTEE ON
JUDICIAL CONDUCT

DOCKET NO.: ACJC 2014-127

IN THE MATTER OF : PRESENTMENT

MARIO A. BATELLI, JUDGE OF
THE MUNICIPAL COURT

The Advisory Committee on Judicial Conduct (the “Committee”
or “ACJC”) hereby presents to the Supreme Court its Findings and

Recommendation in this matter in accordance with Rule 2:15-15(a)

of the New Jersey Court Rules. The Committee’s findings
demonstrate that the charges set forth in Count II of the Formal
Complaint against Mario A. Batelli (“Respondent”), Judge of the
Municipal Court, relating to Respondent’s misuse of his judicial
office to access the confidential criminal history of another for
personal reasons have been proven by clear and convincing evidence.

The Committee’s findings also demonstrate that while the
circumstances vis-a-vis Respondent’s conduct in lending assistance
to hies sister-in-law in an anticipated municipal court matter, as
was charged in Count I of the Formal Complaint, have been proven
by clear and convincing evidence, that conduct does not constitute

conduct for which judicial discipline is warranted.



The Committee recommends that Respondent be suspended from
the performance of his judicial duties, without pay, for a period
of one month for his misuse of the judicial office as delineated
in Count II of the Formal Complaint. The Committee further
recommends that the remaining charges against Respondent, as
contained in Count I of the Formal Complaint, be dismissed without
the imposition of discipline.

I. PROCEDURAL HISTORY

This matter was initiated by a referral from Passaic County
Assignment Judge Donald J. Volkert, Jr., via Passaic County
Municipal Division Manager Sonya Y. Noyes, of an email from
Regpondent to his sister-in-law, Annalisa Batelli, in December
2013. Pl. 1In that email, Respondent advised Mrs. Batelli of the
criminal charges her father could file in the Wayne Municipal Court
against local contractor Anthony Pizza. Id. at “ACJC0005.”"

Included with Ms. Noyes’s referral was the written statement
of Wayne Municipal Court Administrator Lori Ellicott with whom
Mrs. Batelli interacted when attempting to file her father’s
municipal court complaint against Mr. Pizza. Id. at “ACJC0003.”
According to Ms. Ellicott, Mrs. Batelli referenced Respondent’s
judicial office and provided her with a copy of his email when
filing the complaint. Id.

The Committee conducted an investigation into this matter

and, as part of that investigation, interviewed five individuals,



including Respondent. See P2 thru P4; P8; P22 thru P25. In
addition, the Committee collected and reviewed documentation
relevant to its consideration of this matter. See P7; P9 thru P21;
P26. During the course of that investigation, the Committee
learned of Respondent’s conduct in accessing Mr. Pizza’'s
confidential criminal history for personal reasons unrelated to
his judicial office or the administration of criminal justice.
P13.

On January 26, 2015, the Committee issued a two count Formal

Complaint against Respondent charging him with conduct in

contravention of Canons 1, 2A and 2B of the Code of Judicial Conduct

relating to his alleged misuse of the judicial office to advance
his family’s private interests. Respondent filed an Answer to the
Complaint on January 27, 2015 in which he admitted the factual
allegations 1in respect of his own conduct, denied the factual
allegations concerning the conduct of Mrs. Batelli claiming a lack
of sufficient information to respond to those allegations, and

denied violating the cited Canons of the Code of Judicial Conduct.?

On November 10, 2015, Presenter and Respondent filed with the
Committee a set of Stipulations in which Respondent admitted the

factual predicates relative to the allegations in the Complaint.

'The Answer bears an incorrect “filed” date stamp of January 26,
2015. The actual filing date, as reflected in Respondent’s
counsel’s Certification of Service, was January 27, 2015.



Consistent with his Answer, however, Respondent did not concede

that such conduct violated the Code of Judicial Conduct.

The Committee convened a Formal Hearing on November 20, 2015
at which Respondent appeared, with counsel, and offered testimony
in defense and mitigation of the asserted disciplinary charges.
Notably, during the Formal Hearing Respondent conceded, for the
first time, the impropriety of his conduct in accessing Mr. Pizza's
confidential criminal history for personal reasons, as alleged in
Count II of the Formal Complaint. The Presenter called one witness
- Wayne Court Administrator Lori Ellicott - in support of the
asserted disciplinary charges. Exhibits were offered by the
Presenter, which were admitted into evidence, as were the

Stipulations previously referenced. See Pl through P26; see also

Stipulations filed November 10, 2015.

After carefully reviewing all of the evidence, the Committee
makes the following findings, supported by clear and convincing
evidence, which form the basis for its recommendation.

II. FINDINGS

Respondent is a member of the Bar of the State of New Jersey,
having been admitted to the practice of law in 1998. Stipulations
at §1. At all times relevant to this matter, Respondent served as

a part-time municipal court judge in the Borough of Totowa, a



position he has held since January 2011. Stipulations at §2.
Respondent also served intermittently as a substitute judge in the
Townships of Little Falls and Wayne, the City of Clifton, and the
Boroughs of Wanaque and Prospect Park. 1T5-15 to 1T6-3.2
Immediately prior to his judicial appointment, and for a period of
three years between January 2008 and December 2010, Respondent
served as the municipal prosecutor in Totowa Borough and as the
substitute municipal prosecutor in Wayne Township. Stipulations
at §3; 1T6-15-19. At all times relevant to this matter, Respondent
also maintained a private law practice - Foster & Mazzie, LLC - in
Totowa Borough. 1T7-21 to 1T8-1.

The facts and circumstances pertinent to this Jjudicial
disciplinary matter are uncontested and the subject of a
Stipulation. Those facts and circumstances, which inform our
decision, are as follows. In or around Thanksgiving 2013,
Respondent’s sister-in-law, Annalisa Batelli, sought Respondent’s
counsel on the process by which to file criminal charges against
Anthony Pizza, a local contractor with whom Mrs. Batelli’s father
had contracted in January 2013 to remodel the Batelli’s home in
Wayne Township (“Wayne Home Improvement Project”). Stipulations

at Y910-12. Mr. Pizza had allegedly failed to complete the work

2w1T” refers to the Transcript of Interview of Respondent conducted
on June 12, 2014, which is designated as P2 in the record.



on the Wayne Home Improvement Project for which he had been paid.
Id. at 9o9.

Respondent advised Mrs. Batelli that she and her father could
go to the Wayne Police Department or to the Wayne Municipal Court
to file criminal charges against Mr. Pizza. Id. at 912. In
addition, Respondent directed Mrs. Batelli to speak with the Wayne
Municipal Court Administrator when filing those criminal charges
as the court administrator could make the requisite probable cause
determination to permit the matter to proceed through the judicial
process. Id at Y13. Respondent cautioned, however, that the court
administrator “may not feel comfortable doing that” since
Respondent had previously served as a substitute judge in Wayne,
in which case, Respondent advised Mrs. Batelli to request a
probable cause hearing before a Wayne Municipal Court judge. Ibid.
Given his position as a judge in the Totowa Municipal Court,
Respondent also advised Mrs. Batelli that neither he nor the
attorneys in his firm could appear in the Wayne Municipal Court or
any municipal court in Passaic County. Id. at 914.

Shortly thereafter, on the morning of December 3, 2013,
Respondent emailed Mrs. Batelli from his law firm account to advise
her of the seven “NJS 2C” charges he believed Mrs. Batelli and her

father could file against Mr. Pizza. Pl at “ACJC0005;” Stipulations



at §15. The subject heading of the email, “shitbag,” was a term
Mrs. Batelli evidently coined to refer to Mr. Pizza. 2T18-4-11.°
The text of Respondent’s email reads as follows:
Here are the charges:
NJS 2C:21-5(c) (2) bad check. 37 degree
NJS 2C:20-3(a) theft of moveable property (the

money given to him). 2™ degree since the
amount given exceeds $75K.

NJS 2C:20-3(a) theft of moveable property,
specifically the cabinets, bathroom hardware
and all other fixtures in the contract which
you paid for but didn’t receive

NJS 2C:20-4(a) theft by deception. 274 degree
since the amount exceeds $75K

NJS 2C:20-4(c) theft by deception. 274 degree
gince the amount exceeds $75K

NJS 2C:20-5(a) theft by extortion

NJS 2C:20-5(e) theft by extortion

All of the above are for your dad. You can
charge NJS 2C:21-5 for the bad check given to
Wayne for the permits which you had to pay.
Ask the detective to run a CCH which will show
other criminal charges including the recent
indictment for a $50K bad check.

Good luck!

P1 at “ACJC0005.

3 w2T” refers to the Transcript of Interview of Annalisa Batelli
conducted on April 11, 2014, which is designated as P22 in the
record.



Respondent arrived at those charges following his numerous
conversations with his brother and Mrs. Batelli about Mr. Pizza
during the previous eleven months, and after his review of various
documents associated with the Wayne Home Improvement Project
relevant to a lawsuit in which Respondent defended Mrs. Batelli
and her parents in connection with claims against them and Mr.
Pizza as a result of the alleged non-payment of money owed by Mr.

Pizza. 1Ibid; see also Stipulations at §15.

On the same day he sent the email to his sister-in-law,
Respondent requested and received from the Totowa Police Department
Mr. Pizza’s Computerized Criminal History (“CCH”), which i1is a
confidential report maintained by the New Jersey State Police Bureau
of Identification (“SBI”) that contains the requested individual’s
criminal history, including any arrests, convictions or other
judicial dispositions involving that individual.® Stipulations at
9930-42. Respondent was aware when making this request that his

judicial office permitted him access to these CCHs, but only in

4 The SBI functions as the central repository for all criminal

history record information (“CHRI”). Stipulations at 929. The
SBI manages and controls CHRI on a computerized network known as
the New Jersey Criminal Justice Information System (“"NJCJIS”).
Id. at 931. The information contained on the NJCJIS 1is

confidential and intended for use by authorized criminal justice
agencies only for the administration of criminal justice or for
criminal justice purposes. Id. at §32. New Jersey’s local law
enforcement agencies are permitted by way of an agreement with the
SBI to directly access NJCJIS terminals, including the criminal
history record information maintained on that system. Id. at §35.



those matters pending before him in which a CCH was necessary for
the proper administration of criminal justice (e.g. sentencing and
bail). Stipulations at 940; 3T43-19 to 3T44-19. By all accounts,
Mr. Pizza had no pending matters in the Totowa Municipal Court on
December 3, 2013 when Respondent requested and reviewed his CCH.
Id. at 944. Indeed, by his own admission, Respondent misused his
judicial office to obtain Mr. Pizza’s CCH for personal reasons
unrelated to his judicial office or the administration of criminal

justice, conduct which he now concedes was wholly improper and in

violation of Canons 1, 2A and 2B of the Code of Judicial Conduct.

Id. at 9§43; 3T7-1-2; 3T38-13-22; 3T39-6-15; 3T54-3-14.5

Two weeks later, on December 16, 2013, Mrs. Batelli and her
father appeared at the Wayne Municipal Court to file Respondent’s
suggested criminal charges against Mr. Pizza. Stipulations at 17.
Wayne Court Administrator Lori Ellicott received Mrs. Batelli and
her father at the Violations Window and reviewed their Complaint
Information Form and Certification in Support of Probable Cause
concerning their claims against Mr. Pizza. Id. at §918-19, see also
3T13-1 to 3T14-14; P5 at “ACJC0006-0007." On initial review, Ms.
Ellicott suggested to Mrs. Batelli that the matter may be civil,

not criminal, 1in nature given that it involved a contractual

>“"3T” refers to the Transcript of Hearing, In re Mario Batelli,
ACJC2014-127, conducted on November 20, 2015.




relationship between her father and Mr. Pizza. Stipulations at §922-
23. In response, Mrs. Batelli stated: “No, my brother-in-law is
a Judge and he should know. He gave me the charges my father was
to sign,” at which point Mrs. Batelli handed Ms. Ellicott a copy of
Respondent’s email 1listing the criminal charges Mrs. Batelli’s
father was to file against Mr. Pizza.® Id. at 24; see also; 3T14-
1 to 3T15-18; P6. During theilr subsequent exchange concerning a
possible conflict in the Wayne Municipal Court given Respondent’s
judicial office, Mrs. Batelli again referenced Respondent claiming
that she had “just contacted [her] brother-in-law [i.e. Respondent]”
who advised her to request a Probable Cause Hearing. Pl at

“ACJCO0003;"” see also 3T20-3 to 3T21-2.

Ms. Ellicott ultimately prepared the Complaint-Summons (State

v. Anthony Pizza, $-2013-001528-1614) charging Mr. Pizza with four

of the seven "“NJS 2C” violations Respondent had provided to Mrs.

*We find incredible Mrs. Batelli’s disavowal of her statement to
Ms. Ellicott invoking Respondent’s judicial office. 2T12-25 to
2T13-6. The evidence in the record firmly establishes Ms.
Ellicott’s credibility in this regard. We find most compelling
Mg. Ellicott’s written statement to her supervisor, which she
prepared within 48 hours of the event. P6; P7. In that statement,
Ms. Ellicott provided a verbatim recitation of Mrs. Batelli’s
statement invoking Respondent’s judicial office, which we have
referenced herein. Tbid. This fact, given its sequential proximity
to the event at issue, when coupled with Resgpondent’s
acknowledgement of the overall credibility of Ms. Ellicott’s
testimony as compared to that of Mrs. Batelli, lends significant
weight to the reliability of Ms. Ellicott’s testimony and
underscores the implausibility of Mrs. Batelli’s denial. 3T69-14-
25.

10




Batelli via email. Stipulations at §25; see also P5 at “ACJC 0008-
0010;" 3T21-3-11. Concerned, however, about a possible conflict in
the Wayne Municipal Court given Respondent’s familial relationship
to Mrs. Batelli, Ms. Ellicott immediately referred the issue to her
superior, Passaic County Municipal Division Manager Sonya Noyes,
who subsequently referred it to Passaic County Assignment Judge
Donald J. Volkert, Jr. P5. Shortly thereafter, on December 19,
2013, the Pizza matter was transferred by Judge Volkert to the
Bergen Vicinage for a probable cause determination and possible
adjudication. Pl; see also P7 at “ACJC0022.”"
B.

In defense of this matter, Respondent denied any impropriety
in assisting his sister-in-law and her father in their pursuit of
criminal charges against Anthony Pizza, as was charged in Count I
of the Formal Complaint. 3T7-12 to 3T8-19. Respondent specifically
denied that higs email created the risk that his judicial office
would be used to advance Mrs. Batelli’s or her father’s private
interests, or permitted Mrs. Batelli to convey the impression that
she was in a special position of influence. 3T94-1-21. That email,
according to Respondent, was nothing more than a personal
communication to hig sister-in-law, who was also a client of his
law firm, concerning an ongoing and longstanding issue between Mrs.
Batelli’s family and Mr. Pizza, the existence of which Respondent

never intended be shared with a third party, least of all a member
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